SEVEN DOGGED MYTHS CONCERNING
CONTINGENCY FEES

HERBERT M. KRITZER"

INTRODUCTION

One of the hallmarks of litigation in the United States is what we call the
contingency fee. Given the alleged litigation explosion in the United States’
and the supposed litigiousness of the American populace,” the contingency
fee is a frequent target of the proponents of so-called tort reform who seek to
reduce both the exposure to lawsuits and the amounts paid out in damages.’
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2. A variety of evidence suggests that the United States may not be uniquely litigious. See
Christian Wollschldger, Exploring Global Landscapes of Litigation Rates, in SOZIOLOGIE DES
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Denmark?” 37 UCLA L. REV. 29 (1989); Lester Brickman, On the Relevance of the Admissibility of
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One recent example targeted by critics is the huge fees received by lawyers
representing states in the health-care cost tobacco litigation.*

The goals of these supposed reformers were clearly brought home to me
in December 2001. I received a telephone call from an attorney representing
a large American corporation. The company had produced a product that had
caused a significant number of deaths in several countries outside the United
States. Importantly, as the lawyer described the situation to me, there was no
real question about liability; the concern was to minimize the damages to be
paid out. This had become important because a number of American
attorneys were seeking to sign clients from these countries to contingency fee
retainer agreements in order to sue the American company in courts in the
United States. The lawyer who contacted me was trying to find someone to
whom public relations people working on behalf of his client could refer
media representatives from the foreign countries; the lawyer’s intention was
to get the word out about “how bad contingency fees were for the clients”
and “how it was often the case that clients ended up with very little after
paying the lawyers their exorbitant fees.” I told the lawyer who called me
that I would be happy to talk to any media people who contacted me, but I
would not be able to convey the message his client wanted to get into
circulation.’

Proponents of so-called reform have propounded a variety of criticisms of
contingency fees, along the way creating a variety of myths about the nature
and operation of contingency fees. Here, I demonstrate that the most
frequently advanced myths are just that—myths. In particular, in the pages
that follow, I examine the following assertions:

(1994). See also Lester Brickman, ABA Regulation of Contingency Fees: Money Talks, Ethics Walks,
65 FORDHAM L. REV. 247, 269 (1996). A good example can be found in the Republican Contract with
America, which was the corerstone of Newt Gingrich’s successful effort to lead Republicans to the
control of Congress; the ninth bill on the “We Will Pass” list was “The Common Sense Legal Reform
Act” available at www.house.gov/house/Contract/ CONTRACT.htm! (last visited Feb. 7, 2002). In
1996, a series of initiatives on the California ballot would have limited contingency fees (Proposition
202), imposed fee shifting in shareholder litigation (Proposition 201), and mandated a no-fault auto
insurance (Proposition 200). See Peter Passell, California Propositions Are Anti-lawyer, and No Joke,
N.Y. TIMES, Feb. 8, 1996, at D2.

4. Links to a selection of this critical commentary can be found at http://overlawyered.com/
topics/tobacco.html (last visited Apr. 4, 2002).

5. There can be cases in which clients receive relatively small portions of the defendant’s
payment; however, when this happens in individual cases (other than class actions), it is usually not so
much a function of the fees and expenses of the lawyer but rather a function of other claims against the
settlement, such as those from medical providers, health insurers, or workers® compensation insurers.
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o Contingency fees are peculiarly American.

e There is in reality little risk to the attorneys in most contingency
fee cases because most cases result in some recovery for the client.

e The use of modern advertising techniques by contingency fee
lawyers has produced a flood of clients seeking compensation.

e Contingency fee lawyers accept most cases that potential clients
bring to them.

¢ Contingency fee lawyers charge a “standard” fee of one-third of
the recovery.

e Lawyers routinely obtain windfalls from contingency fee cases.

o The interests of contingency fee lawyers and their clients are
routinely in conflict.

In the discussion that follows I draw upon a variety of sources of data,
both published and unpublished. My most important source of unpublished
data is a study I have conducted of contingency fee practice in Wisconsin.® I
also draw on data from the RAND Corporation’s evaluation of the 1990 Civil
Justice Reform Act.” Before turning to the seven myths, I briefly describe
these two studies.

The Wisconsin Contingency Fee Study

My primary source of original data is my study of contingency fee
practice in Wisconsin. To obtain direct and current information on
contingency fees, this study involved a variety of types of data collection:

e a structured survey of contingency fee practitioners to obtain basic
descriptive information about the lawyers’ practices and
information on a sample of cases handled by the lawyers;

6. I have published a series of articles based on this study, many of which I will cite in the
course of this Article. All of the publications, and several unpublished papers, can be accessed from
my web site: http://www.polisci.wisc.edu/~kritzer/research/research.htm. I am working on a book
based on this research, tentatively entitled The Political Economy of the American Contingency Fee.

7. The results of the evaluation are reported in JAMES S. KAKALIK ET AL., AN EVALUATION OF
JUDICIAL CASE MANAGEMENT UNDER THE CIVIL JUSTICE REFORM ACT (1996) [hereinafter KAKALIK].
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* observation of lawyers at work to obtain an in-depth understanding
of key processes such as case screening and negotiation; and

e semistructured interviewing to ascertain whether the observational
findings are sui generis.

The survey of contingency fee practitioners, which was carried out during
the fall of 1995, relied upon a sampling frame defined by the Litigation
Section of the State Bar of Wisconsin.® Lawyers provided a total of 511
usable responses representing an estimated response rate of 48%.° To obtain
information on a sample of actual cases, the survey requested data on up to
three cases: the case closed most recently after a trial had begun, the case
closed most recently after filing but before the start of trial, and the case
closed most recently before filing. Requesting data on the “most recent”
cases in each category provides an approximation to random sampling, and
the three different disposition stages provide for stratification along the key
dimension of when a case is closed.'® Overall, lawyers provided information
on 989 cases (332 unfiled, 390 filed but not tried, and 267 that went to trial).

My observations in law offices during 1996 involved three different
practices.'' I was excluded from very little that was relevant to my work.'2
The three settings were very different. One was a specialist plaintiffs’ firm,
one was a contingency fee plaintiffs’ specialist in a medium-sized general-
practice firm, and the other was a litigation (broadly defined to include
criminal, civil, and family litigation) specialist in a small general-practice
firm. :

Finally, I conducted a total of forty-seven semistructured interviews,
twenty-eight with contingency fee practitioners, thirteen with litigation

8. After removing government lawyers and others clearly not engaged in contingency fee
practice, the sample included a total of 1,850 target respondents.

9. Isay “estimated” because the survey was mailed to a sample that included many lawyers not
involved in contingency fee practice. I included with the survey a postcard which respondents could
return indicating that they did not do any contingency fee work. Of the 1,850 lawyers who received the
questionnaire, 1,192 provided some kind of response. In order to estimate the number of contingency
practitioners among the 658 who did not respond, a research assistant called about 200 law offices and
asked whether the lawyer handled cases on a contingency fee basis. Putting this all together, I estimate
that 1,072 of the 1,850 lawyers receiving the questionnaire did at least some contingency fee work.

10. To further frame the sample of cases, I asked only about cases that the lawyer had closed
during the preceding twelve months (or previous fiscal year, if that was easier). I also collected
information on the number of cases the lawyer had closed in each of those categories during the time
period; this made possible the development of a weighting scheme to adjust for the relative frequency
of different types of dispositions and the lawyer’s practice volume.

11. Only one of the four lawyers I approached tumed me down. The first two lawyers I contacted
said “yes,” the third said “no,” and the fourth said “yes.”

12. T was excluded from a firm business meeting in one practice, a trip to talk to an expert in
another, and a number of noncontingency fee-related events in the third.
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defense lawyers, and six with current or retired insurance claims adjusters. I
conducted the interviews between May and October 1996. I drew the sample
of contingency fee practitioners using a combination of legal directories and
Yellow Pages advertisements. These interviews averaged about one hour in
length, and all were tape recorded and transcribed. I identified the defense-
side respondents from directories and in the course of interviews with other
respondents.”® These interviews were conducted by telephone and were also,
with one exception, tape recorded and transcribed.

Civil Justice Reform Act Study

The second source of unpublished data that I use is a study conducted by
the RAND Corporation of federal civil cases. RAND conducted this study
under contract with the Administrative Office of the U.S. Courts as an
evaluation of the impact of the Civil Justice Reform Act (CJRA). For my
purposes, I have employed data from two separate samples drawn by
RAND.! The first sample is from cases terminated during 1991 (up to
December 15); the second is from cases filed in 1992 (and in some situations
1993). Cases were taken from twenty federal districts around the country,
some of which were involved in pilot projects under the CJRA and some of
which served as comparison districts. Samples were stratified to include
adequate numbers of cases for each of the types of case-processing
interventions adopted in response to the CJRA and to include adequate
numbers of cases in each of the three categories of work burdens placed on
federal judges; asbestos cases were specifically omitted from the study.
RAND constructed sample weights to comparisons to take into account
variations in sampling rates. Each of the two samples (1991 terminations and
1992-93 filings) contained approximately 5,000 cases. Surveys of the
lawyers involved in each case were then carried out (omitting the 7% of
cases from the 1992-93 sample that were still pending as of January 1996
when the final surveys were sent out); the response rate from lawyers was
around 50%.'5 A total of 742 respondents from the 1991 sample reported
being paid on a contingency fee basis, and as did 603 respondents for the

13. In my interviews with contingency fee practitioners, I solicited names of defense lawyers and
adjusters with whom I might speak. From the defense lawyers, 1 solicited names of additional
adjusters, focusing on individuals who had recently retired (on the assumption that they would feel less
constraint than would individuals currently employed by insurance companies).

14. For details on the complex design employed by RAND, see KAKALIK, supra note 7, at 95-
128.

15. There are differing ways to compute the response rate; hence the somewhat ambiguous figure
provided above. See id. at 117.

HeinOnline --- 80 Wash. U. L. Q. 743 (2002)|




744 WASHINGTON UNIVERSITY LAW QUARTERLY [voL. 80:739

1992-93 sample.

Questions on the lawyer survey captured information on the amount of
time spent by lawyers on the case (Question 9A); legal fees paid by the
lawyer’s client excluding expenses (Question 27A); the amount at stake (“the
best likely monetary outcome”—Question 16B); the numbers of years the
lawyer had been practicing law (Question 28); the percentage of the lawyer’s
practice devoted to federal district court litigation during the previous five
years (Question 29); and the size of the lawyer’s firm (Question 30).'® The
ways some of the questions were asked would tend to provide underestimates
of the amount of lawyer effort involved (some respondents could not provide
estimates of the hours worked by all attorneys for their client and hence
provided only partial estimates of lawyer effort, and lawyers were instructed
to exclude the number of hours devoted to proceedings before administrative
agencies or in state courts involving the dispute in the federal court case) and
overestimates of the fees they received (the fee question asked for the fees
paid for all lawyers for their client). The result is that effective hourly rates
and mean hourly returns may be overestimated in the analysis based on the
CJRA data that I report below. The information on hours and fees required
for analysis was available for 392 (weighted) respondents from the 1991
sample and 297 (weighted) respondents for the 1992-93 sample.'’

In addition to the data from the lawyer survey, I was able to draw on data
RAND researchers coded from the court records. The key variables from the
court records are the type of case as indicated by the plaintiff’s lawyer at the
time of filing and the stage of processing when the case was terminated.

MYTH 1: CONTINGENCY FEES ARE A UNIQUELY AMERICAN
PHENOMENON

Contingency fees have a long history in the United States. One scholar
has found evidence of such fees as far back as the early nineteenth century,'®
although the widespread use of such fees did not come until much later."” A
popular perception both inside and outside the United States is that it is
contingency fees that set the United States apart from the rest of the world.?’

16. The full questionnaire can be found in KAKALIK, supra note 7, at 281-85.

17. The results reported in this section all employ the sampling weights prepared by the RAND
staff. /d. at 95-128.

18. See Peter Karsten, Enabling the Poor to Have Their Day in Court: The Sanctioning of
Contingency Fee Contracts, a History to 1940, 47 DEPAUL L. REV. 231 (1998).

19, See RANDOLPH E. BERGSTROM, COURTING DANGER: INJURY AND LAW IN NEW YORK CITY
(1992).

20. Herbert M. Kritzer, Fee Arrangements and Fee Shifting: Lessons from the Experience in
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In fact, contingency fees—by which I mean “no win, no pay” fees—are
not unique to the United States. Some form of legally accepted “no win, no
pay” fee exists in a number of other countries:

e All provinces of Canada except Ontario permit such fees,” some
for over 100 years;?* since 1992 Ontario has permitted them in
class action cases.” At least some of the provinces permit
percentage-of-recovery contingency fees.2

e Scotland has long permitted lawyers to act on a “speculative
basis.” If the plaintiff wins, he or she pays the lawyer the normal
fee, but the plaintiff pays nothing if he or she loses.””

e In Northern Ireland, “speculative fee arrangements have operated
unofficially . . . for many years.”*

e In the Irish Republic, barristers take cases on a “no goal, no fee”
basis, in which the barrister receives his or her normal fee unless
no recovery is obtained.”’

e In New Zealand, both barristers and solicitors may charge on a
“speculative basis.”**

¢ Australian courts began to recognize the appropriateness of “no
win, no pay” fee arrangements in 1960, although it was not until
1994 that such fee arrangements started to be available for

Ontario, 47 LAW & CONTEMP. PROB. 125 (1984).

21. See ELENI SKORDAKI & DANIELLE WALKER, REGULATING AND CHARGING FOR LEGAL
SERVICES: AN INTERNATIONAL COMPARISON (1994). In fact, it is not clear that Ontario still bans
contingency fees generally in personal injury cases. A number of recent Ontario Court of Apeals
decisions have upheld the principle of socicitors charging on a contingency (and percentage) basis. See
Raphael Partners v. Lam, 2002 CarswellOnt 3077; MclIntyre Estate v. Ontario, 2002 CarswellOnt
2880. Furthermore, a bill is pending before the Ontario Legislative Assembly that would clearly end
whatever ban effectively remains. See An Act to amend the Solicitors Act to permit and to regulate
contingency fee agreements [Bill 178 2002].

22. See Loraine Minish, The Contingency Fee A Re-Examinate, 10 MANITOBA L.J. 65 (1979).
Several provinces have adopted rules permitting contingency fees in the last twenty-five years. See
Jean V. Swartz, Lawyer Contingent Fee Agreements in Canada, at 4 (1976) (memorandum prepared
by the American-British Law Division, Law Library, Library of Congress; on file with author)
(reporting that as of 1976, Ontario, Nova Scotia, Prince Edward Island, Newfoundland, and the Yukon
did not permit contingency fees).

23. Class Proceedings Act, 1992 (Ontario) § 33.

24. See McIntyre Estate v. Ontario, 53 O.R.3d 137 (2001), at Appendix .

25. See SKORDAKI & WALKER, supra note 21, at 26.

26. Id.at29.

27. Id. at43.

28. Id.at33.
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potential litigants in certain types of cases (e.g., product disputes)
in any type of routine way.?

¢ In France, major Paris law firms are using contingency fees
increasingly,’® and they are now being permitted to base fees in
part on results achieved.*’

» While few auto accident cases in Japan lead to law suits, in those
cases that do go to court, the lawyers (bengoshi) representing the
claimaznt normally charge on a contingency (“no win, no fee™)
basis.’

e Since 1995, English solicitors could charge clients in a growing
variety of cases on a “conditional fee” basis in which the client
pays nothing if no recovery is obtained and pays an “uplift” of up
to 100% over the normal fee if there is a recovery.®® In 1999, the
government moved to greatly expand the use of conditional fees in
order to reduce the cost of legal aid,** and under provisions of the
Access to Justice Act 1999, successful plaintiffs can now recover
the “uplift” from the defendant.”® Furthermore, in a 1998 decision,
the Court of Appeal in England ruled that it was not contrary to
law for English solicitors to act on a contingency basis whereby the
solicitor would forgo some or all of his or her normal fee if the
case was not successful.’® Most recently, serious discussion has

29. See MICHAEL CANNON, THAT DISREPUTABLE FIRM: THE INSIDE STORY OF SLATER AND
GORDON (1998); Cathy Bolt, WA Canola Farmers in Class Action Over Seeds, 1999 WL 5065023,
1/21/99 AUSTL. FIN. REV. 2.

30. See SKORDAKI & WALKER, supra note 21, at 61,

31. See MAURICE SHERIDAN & JAMES CAMERON, EC LEGAL SYSTEMS: AN INTRODUCTORY
GUIDE (1992) [hereinafter SHERIDAN & CAMERON].

32. See Takao Tanase, The Management of Automobile Accident Compensation in Japan, 24
LAW & SoC’y REV. 651 (1990).

33. See STELLA YARROW, JUST REWARDS? THE OUTCOME OF CONDITIONAL FEE CASES
[SUMMARY] (2000); STELLA YARROW, THE PRICE OF SUCCESS: LAWYERS, CLIENTS AND
CONDITIONAL FEES (1998); STELLA YARROW & PAMELA ABRAMS, NOTHING TO LOSE? CLIENTS'
EXPERIENCES OF USING CONDITIONAL FEES (1999); Virginia G. Maurer et al,, Atforney Fee
Arrangemenis: The U.S. and Western European Perspectives, 19 Nw. J. INT'L L. & BuS. 272 (1999).
Two recent Court of Appeals cases have cast substantial uncertainty on the magnitude of the uplift that
solicitors can charge (or, at least, that can be recovered from the client). See Halloran v. Delaney, 2002
WL 2029079 (Eng. C.A.); Callery v. Gray [2001] 1 W. L. R. 2112 (Eng. C.A.).

34, See LORD CHANCELLOR’S DEPARTMENT, ACCESS TO JUSTICE WITH CONDITIONAL FEES
(1998); Michael Zander, The Government's Plans on Legal Aid and Conditional Fees, 61 MoD. L.
REV. 538 (1998).

35. See JON ROBINS, THE PRICE OF SUCCESS (1999); Kerry Underwood, Conditional Fees in
Practice, 143 SOLICITORS J. 1000 (1999).

36. See Thai Trading Co. v. Taylor [1998] 1 Q.B. 781, C.A. While England was long noted as a
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begun about the possibility of adopting percentage fees such as
those used in the United States.”’

e Greece permits percentage fees much like the American
contingency fee, but with a limit of 20% of the amount
recovered;>® Greece also allows lawyers to consider the result
achieved in setting a fee.*’

e The Dominican Republic allows percentage fees much like those
in the United States; such fees, called cuota litis, are limited to no
more than 30% of the recovery.*

e Several countries permit elements of contingency (i.e., fees based
in part on results achieved). In Italy this supplementary fee is
called the palamario.”! Other countries that permit this include
Luxembourg® and Portugal.® Brazil allows fees that include a

contingency/percentage element.**

As the above listing shows, each country’s system is somewhat different.
Nonetheless, the assertion that contingency fees are peculiarly American is
clearly false. Moreover, even an assertion that the percentage-based
contingency fee is specific to the United States is not correct.

country where contingency fees were not permitted, in a 1998 decision, the Court of Appeal noted:

It is not uncommon for solicitors to take on a case for an impecunious client with a meritorious

case, knowing that there is no realistic prospect of recovering their costs from the client if the case

is lost, without thereby waiving their legal right to their fees in that event. As every debt collector

knows, what is legally recoverable and what is recoverable in practice are not the same.
Id. at 788-89.

37. See Michael Zander, If Conditional Fees, Why Not Contingency Fees, New Law J., May 24,
2002, at 797. See also Glenn Marshall, The Economics of Speculative Fee Arrangements, 21 CIV.
JUST. Q. 326 (2002).

38. See SKORDAKI & WALKER, supra note 7, at 57.

39. See SHERIDAN & CAMERON, supra note 31, at Greece-10; K.D. Kerameus & S. Koussoulis,
Civil Justice Reform: Access, Costs, and Delay. A Greek Perspective, in CIVIL JUSTICE IN CRISIS:
COMPARATIVE PERSPECTIVES OF CIVIL PROCEDURE (Adrian Zuckerman ed., 1999).

40, See Santos Pastor & Carmen Vargas, La Justicia Civil en la Republica Dominica (Apr. 2000)
at 17 (unpublished manuscript on file with author).

41. See SHERIDAN & CAMERON, supra note 31, at Italy-20.

42, See id. at Luxembourg-12,

43, See id. at Portugal-13.

44. See Sergio Bermudes, Administration of Civil Justice in Brazil, in CIVIL JUSTICE IN CRISIS:
COMPARATIVE PERSPECTIVES OF CIVIL PROCEDURE (Adrian Zuckerman ed., 1999).
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