Lawyer Fees and Lawyer Behavior in Litigation:
What Does the Empirical Literature Really Say?

Herbert M. Kritzer

“O’er lawyers’ fingers, who straight dream on fees.”

“Then ‘tis like the breath of an unfee’d lawyer. "

“[M]ost lawyers will prefer to leave no stone unturned, provided, of
course, they can charge by the stone. ”

“Billing by the hour is fine, provided I get to define what constitutes
the hour.”

I. Introduction

Lawyers’ fees and lawyers’ billing practices are the subject of much
commentary, humorous and otherwise. Given that the size and nature of
lawyers’ fees are of great importance to lawyers, to their clients, and to the
larger public, this comes as no surprise. In this Article, I review the em-
pirical literature that provides evidence of the impact of legal fees and fee
regulation, both on lawyers and on their clients. My assumption is that
impacts on clients and impacts on lawyers are one and the same, and any
distinction between the two is primarily due to the lens through which one is
looking.

I focus on two particular topics: how fees are computed and who
actually pays the fees. There are many questions one could ask about the
impact of legal fees, even limited to these two broad topics. The empirical
literature, however, is quite thin, which substantially limits what we actually
know based on systematic research.

In introducing the core sets of research, I will also make selective
reference to theoretical analyses of fee arrangement issues. These theoretical
perspectives typically draw on the tools of economic analysis, starting from
the standard economic assumption of rational decisionmaking. The analyses
then examine the expected behavior of an economically rational actor.
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II. The Organizing Dimensions

A. Methods of Computing Legal Fees

Lawyers are nothing if not creative, and this creativity manifests itself in
the many different ways lawyers have devised for calculating their fees. The
vast array of fee calculations can be grouped into six general types of
computation:

o fixed fees where the lawyer specifies a fee in advance, typically for
routine work where the tasks are well defined and predictable;

o time-based fees where the lawyer tracks his or her time and calculates
the fee by multiplying the time by some hourly rate;

e task-based fees where the lawyer charges fixed amounts for
subtasks—writing a letter, making a telephone call, etc.—much like a
physician who charges by procedure or an auto mechanic who relies
upon the book rate to specify the time for various tasks;

e statutory, or other law-based, fee schedules typically tied in some way
to the value of the transaction or the amount in controversy;

e commission-based fee arrangements in which the lawyer’s fee is
based on some percentage of the amount recovered or the value of the
matter being handled (in probate work, for example, the fee is often
computed based on the value of the estate); and

e value-based fee systems, in which the lawyer makes a judgment about
what the work and result were “worth” to the client and sets the fee
accordingly (what the client is willing to pay may of course exert
some influence on the fee ultimately charged).

Missing from the above list are the “no-win, no-pay” fee, the
“contingency fee,” the “conditional fee,” and the “lodestar fee.” Except for
the commission-based fee, which, in contentious work, is by nature a con-
tingency fee, these are not methods of calculation. A lawyer can incorporate
an increase or reduction based on outcome into any of the first three methods
of calculation. Success bonuses and failure discounts are inherent in the last
two arrangements. I will discuss the contingency element of fee calculation
as a subtopic of fee computation.

B. Who Pays for Legal Services

The question of who pays the lawyer’s fee, or alternatively, who covers
the cost of the lawyer’s services, is more straightforward. There are essen-
tially four “pure” options:

o the user of legal services pays the fee out of the user’s own resources;

¢ the opposing party pays the fee;

e some third party pays the fee or otherwise covers the cost of the
lawyer’s services; or
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e the lawyer performs the work at no fee (i.e., the lawyer covers the cost
of the lawyer’s services).

The first of these, “private payment,” takes on three forms:

e paying a private-practice lawyer using resources in hand;

e paying a private-practice lawyer using funds recovered from an
opposing party (e.g., some proportion of a recovery); and

e paying the salary of a lawyer employed by the user of legal services.

The second system, in which the opposing party pays the fee, occurs in three
situations:

e where there is a general fee-shifting rule, which is the case in most
countries other than the United States;

e when a specific statute requires the losing party to pay the winner’s
fees, as is the case for a limited number of claims in the United States;
or

e when a pre-existing contractual agreement provides for the recovery
of legal fees.

Third-party payment can also take one of several forms:

e an “insurer” pays the fee of a private-practice lawyer;

o the government or “legal aid fund” pays the fee of a private-practice
lawyer; or

e the services are provided by a salaried lawyer working for a legal
services agency, which can be either privately funded or publicly
funded.

The final form of “payment” is no payment at all. I do not include in
this category contingency fee arrangements in which the lawyer is paid only
for a successful result. Rather, I refer to legal services undertaken without an
expectation of receiving a fee (pro bono).

While most instances of representation use only one of the four pure
forms of fee payment, it is possible to combine the forms in various ways. In
fee-shifting regimes, it is quite common for the loser to pay only part of the
winner’s legal expense, with the winner paying the balance. Many lawyers
perform what might be called “de facto pro bono” when they write off, or
reduce, fees charged to private clients because the client cannot pay the
lawyer’s customary fee. For organizational consumers of legal services,
there may be many instances when the legal work is shared by in-house legal
staff, which is on salary, and outside counsel charging fees according to
some alternative plan.

HeinOnline --- 80 Tex. L. Rev. 1945 (2001-2002)|




1946 Texas Law Review [Vol. 80:1943

OI. Who Pays

A. Fee Shifting

Fee shifting refers to the requirement that the losing party in litigation
pay some or all of the winning party’s legal expenses, including lawyers’
fees. The principal purpose of a fee-shifting regime is to make winning
parties whole.

In the common law world, there are two general approaches to fee
shifting: the “English Rule,” which shifts some or all of the winner’s costs of
legal representation to the loser, and the “American Rule,” which does not
shift fees, leaving each side responsible for its own lawyers’ fees regardless
of who wins. Outside the United States, some form of the English Rule is the
norm.”> In the United States, with the exception of the state of Alaska, the
American Rule applies unless explicitly abrogated by statute or unless there
is a pre-dispute contract providing for some form of fee shifting. In civil law
countries, such as those on the European continent, fee shifting is the norm in
litigation.’

Most of the statutes that abrogate the American Rule in the United
States introduce a “one-way” fee-shifting regime, whereby a successful
plaintiff may recover some or all of its attorneys’ fees from the losing
defendant, but a winning defendant cannot recover attorneys’ fees from the
losing plaintiff.” The best known of these one-way fee-shifting provisions is
the Equal Access to Justice Act,® which allows a prevailing nongovernmental
party to recover some of its legal expenses in a variety of actions involving
federal agencies.” A number of states have enacted similar statutes.'”

5. Even in England, however, the English Rule does not operate in anything approaching a pure
form. See Herbert M. Kritzer, The English Rule: Searching for Winners in a Loser Pays System,
AB.A. 1., Nov. 1992, at 54; Geoffrey Woodroffe, Loser Pays and Conditional Fees—An English
Solution, 37 WASHBURN L.J. 345, 346-48 (1998).

6. See Werner Pfennigstorf, The European Experience with Attorney Fee Shifting, LAW &
CONTEMP. PROBS., Winter 1984, at 37, 44—45 [hereinafter Pfennigstorf, The European Experience].

7. Note, State Attorney Fee Shifting Statutes: Are We Quietly Repealing the American Rule?,
LAW & CONTEMP. PROBS., Winter 1984, at 321, 330-31 (analyzing state statute reforms state by
state).

8. 5U.S.C. § 504 (2000); 28 U.S.C. § 2412(d)(a) (2000).

9. See Susan Gluck Mezey & Susan M. Olson, Fee Shifting and Public Policy: The Equal
Access to Justice Act, 77 JUDICATURE 13, 15 (1993); Robert V. Percival & Geoffrey P. Miller, The
Role of Attorney Fee Shifting in Public Interest Litigation, LAW & CONTEMP. PROBS., Winter 1984,
at 233, 240-41.

10. See generally Susan M. Olson, How Much Access to Justice from State ‘Equal Access to
Justice Acts’?, 71 CHL-KENT L. REV. 547, 556-57 (1995).
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B. Theoretical Analyses

The impact of fee shifting has been the subject of extensive theoretical
work by law and economics scholars."! These scholars have considered the
impact of fee shifting on:

o the filing of frivolous lawsuits;'>

e decisions to settle rather than go to trial;"

e the impact of settlement-related fee-shifting rules, such as Federal
Rule of Civil Procedure 68 (payment into court);"

o the overall volume of litigation;'

11. For broad discussions of the theoretical predictions of the effects of fee shifting, see
Thomas D. Rowe, Ir., Predicting the Effects of Attorney Fee Shifting, LAW & CONTEMP. PROBS.,
Winter 1984, at 139; Robert D. Cooter & Daniel L. Rubinfeld, Economic Analysis of Legal Disputes
and Their Resolution, 27 J. ECON. LITERATURE. 1067 (1989); Neil Rickman, The Economics of
Cost-shifting Rules, in REFORM OF CIVIL PROCEDURE: ESSAYS ON ‘ACCESS TO JUSTICE' (A.A.S.
Zuckerman & Ross Cranston eds., 1995); Ronald Bracutigam ct al., An Economic Analysis of
Alternative Fee Shifting Systems, LAW & CONTEMP. PROBS., Winter 1984, at 173. A varicty of
articles that deal with various possible consequences of fee shifting can be found in DISPUTE
RESOLUTION: BRIDGING THE SETTLEMENT GAP (David A. Anderson cd., 1996).

12. See, e.g., A. Mitchell Polinsky & Daniel L. Rubinfeld, Does the English Rule Discourage
Low-Probability-of-Prevailing Plaintiffs?, 27 J. LEGAL STUD, 519 (1998); A. Mitchell Polinsky &
Daniel L. Rubinfeld, Sanctioning Frivolous Suits: An Economic Analysis, 82 GEO. LJ. 397 (1993);
David Rosenberg & Steven Shavell, A Model in Which Suits are Brought for Their Nuisance Value,
5 INT'LREV. L. & ECON. 3 (1985); Lucian Arye Bebchuk & Howard F. Chang, An Analysis of Fee
Shifting Based on the Margin of Victory: On Frivolous Suits, Meritorious Suits, and the Role of
Rule 11,25 J. LEGAL STUD. 371 (1996); Lucian Arye Bebchuk, Suing Solely to Extract a Settlement
Offer, 17 J. LEGAL STUD. 437 (1988); Avery Katz, The Effect of Frivolous Lawsuits on the
Settlement of Litigation, 10 INT'L REV. L. & ECON. 3 (1990).

13. See, e.g., Bradley L. Smith, Three Attorney Fee-Shifting Rules and Contingency Fees: Their
Impact on Settlement Incentives, 90 MICH. L. REV. 2154 (1992); Steven Shavell, Suit, Settlement,
and Trial: A Theoretical Analysis Under Alternative Methods for the Allocation of Legal Costs, 11
J. LEGAL STUD. 55 (1982); H.S.E. Gravelle, The Efficiency Implications of Cost-Shifting Rules, 13
INT’L REV. L. & ECON. 3 (1993); RICHARD A. POSNER, ECONOMIC ANALYSIS OF LAW (1986);
John C. Hause, Indemnity, Settlement, and Litigation, or I'll Be Suing You, 18 J. LEGAL STUD. 157
(1989); Clinton F. Beckner Il & Avery Katz, The Incentive Effects of Litigation Fee Shifting When
Legal Standards Are Uncertain, 15 INT'L REV. L. & ECON. 205 (1995); John J. Donohue 1il, Opting
for the British Rule, or If Posner and Shavell Can’t Remember the Coase Theorem, \Who ill?, 104
HaRrv. L. REv. 1073 (1991); John J. Donohue I, The Effects of Fee Shifting on the Setilement
Rate: Theoretical Observations on Costs, Conflicts, and Contingency Fees, LAW & CONTEMP.
PROBS., Summer 1991, at 195; Geoffrey P. Miller, An Economic Analysis of Rule 68, 15 J. LEGAL
STUD. 93 (1986) [hereinafter Miller, Rule 68); Roger Bowles, Serntlement Range and Cost Allocation
Rules, 3 J.L. ECON. & ORG. 177 (1987); Jennifer F. Reinganum & Louis L. Wilde, Senlement,
Litigation, and the Allocation of Litigation Costs, 17 RAND J. ECON. 557 (1986).

14. See, e.g., Miller, Rule 68, supra note 13; David A. Anderson, Improving Settlement
Devices: Rule 68 and Beyond, 23 J. LEGAL STUD. 225 (1994); Tai-Ycong Chung, Settlement of
Litigation Under Rule 68: An Economic Analysis, 25 J. LEGAL STUD. 261 (1996); JouN E.
SHAPARD, LIKELY CONSEQUENCES OF AMENDMENTS TO RULE 68, FEDERAL RULES OF CIVIL
PROCEDURE (1995); JOHN E. SHAPARD, THE INFLUENCE OF RULES RESPECTING RECOVERY OF
ATTORNEYS’ FEES ON SETTLEMENT OF CIVIL CASES (Fed. Judicial Ctr. Staff Paper, FIC-Sp-84-5,
1984).

15. See, e.g., Avery Katz, Measuring the Demand for Litigation: Is the English Rule Really
Cheaper?, 3 J.L. ECON. & ORG. 143 (1987); Alfred F. Conard, Winnowing Derivative Suits
Through Attorneys’ Fees, LAW & CONTEMP. PROBS., Winter 1984, at 269.
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e the number of injury-producing events;'®

o the development of the law."’
There is surprisingly little agreement among those who have undertaken
these theoretical analyses. Some analysts argue that fee shifting should
increase the likelihood of settlement,'® while others argue that it will increase
the likelihood of cases going to trial.”® Some argue that fee shifting will
decrease the number of cases filed,”® while others argue that the numbers of
cases will increase.?! This second difference reflects, in part, the consider-
ation of different types of cases. For example, a strong modest-value case is
more likely to be filed than a weak case. Avery Katz nicely summarizes the
uncertainty:

[Tlhe current state of economic knowledge does not enable us reliably
to predict whether a move to fuller indemnification would raise or
lower the total costs of litigation, let alone whether it would better
align those costs with any social benefits they might generate. The
reason for this agnostic conclusion is straightforward. Legal costs
influence all aspects of the litigation process, from the decision to file
suit to the choice between settlement and trial to the question whether
to take precautions against a dispute in the first place.... The
combination of all these external effects are too complicated to be
remedied by a simple rule of “loser pays.” Instead, indemnity of legal
fees remedies some externalities while failing to address and even
exacerbating others.”

As 1 will show in the following discussion, the empirical literature confirms
that the effects of fee shifting are complex and difficult to ascertain.
C. The Empirical Literature

In contrast to the extensive theoretical research on the question of fee
shifting, there has been relatively little empirical research on the actual

16. See, e.g., Rickman, supra note 11; Keith N. Hylton, Litigation Cost Allocation Rules and
Compliance with the Negligence Standard, 22 J. LEGAL STUD. 457 (1993).

17. See, e.g., J. Robert S. Prichard, A Systematic Approach to Comparative Law: The Effect of
Cost, Fee, and Financing Rules on the Development of Substantive Law, 17 J. LEGAL STUD. 451
(1988); Andrea Saltzman, Incorporating Statutes into the Common Law: The Judicial Response to
Statutes Shifting Attorneys’ Fees, 30 ST. Louls U. L.J. 1103 (1986).

18. See, e.g., Joshua P. Davis, Toward a Jurisprudence of Trial and Settlement: Allocating
Attorneys’ Fees by Amending Federal Rule of Civil Procedure 68, 48 ALA. L. REV. 65, 65-69
(1996) (arguing that requiring the loser to pay if he had earlier rejected a settlement offer would
increase the likelihood of settlement).

19. See, e.g., Shavell, supra note 13; POSNER, supra note 13.

20. See, e.g., Conard, supra note 15, at 281.

21. See, e.g., Shavell, supra note 13.

22. Avery Wiener Katz, Indemnity of Legal Fees, in 5 ENCYCLOPEDIA OF LAW AND
ECONOMICS 64-65 (Boudewijn Bouckaert & Gerrit de Geest eds., 2000).
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impact of fee shifting on lawyers, litigants, and litigation. In significant part,
there are few studies of the impact of fee shifting because few legal systems
have fee-shifting regimes, and it is therefore difficult to assess their impact in
a rigorous fashion. Cross-national studies, such as a study comparing the
United States (generally governed by the American Rule) and Canada
(generally governed by the English Rule), are problematic because of other
substantive legal differences between the countries. With this in mind, there
are three general types of studies that have been conducted:

e statistical studies comparing groups differentially affected by fee-
shifting rules or comparing patterns before and after changes to fee-
shifting rules;

e simulation studies involving experiments in which the fee-shifting
rules can be manipulated; and

e impressionistic studies within a particular system where key actors are
asked to assess the impact of fee shifting.

D. Statistical Studies

1. The Florida Medical Malpractice Study.—The most interesting
statistical study of fee shifting has taken advantage of the adoption and
subsequent repeal of fee shifting in medical malpractice cases in Florida from
1980 to 1985. In a pair of articles, Edward Snyder and James Hughes em-
ploy data for cases disposed of before, during, and after the period in which
the English Rule governed attorneys’ fees in Florida medical malpractice
cases.” In the first article, the authors employ data for 10,325 cases disposed
of in the periods from 1975 to 1978 and from October 1985 to June 1988. In
the second article, the sample increases to 16,404 cases by extension of the
study period through September 1990. Fifty-eight percent of the first group
of cases and forty-five percent of the second were governed by the English
Rule. The authors employ sophisticated statistical methods to analyze this
large data set and, based on that analysis, come to the following conclusions
about the impact of the English Rule:

e Medical malpractice claimants are more likely to drop claims under

the English Rule. The authors interpret this result as indicating that
weak claims are less likely to be pursued.?*

23. Edward A. Snyder & James W. Hughes, The English Rule for Allocating Legal Costs:
Evidence Confronts Theory, 6 J.L. ECON. & ORG. 345 (1990) [hercinafier Snyder & Hughes, The
English Rule}; James W. Hughes & Edward A. Snyder, Litigation and Settlement Under the English
and American Rules: Theory and Evidence, 38 J.L. & ECON. 225 (1995) [hereinafter Hughes &
Snyder, Litigation and Settlement}.

24. See Snyder & Hughes, The English Rule, supra note 23, at 377.
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e Those claims that are pursued are more likely to be litigated than
settled when the English Rule governs attorneys’ fees. The authors
interpret this finding as reflecting optimistic litigants who anticipate
recovering attorneys’ fees.”

e Those cases that do go to trial are more likely to result in plaintiff
verdicts, probably reflecting that weak cases are less likely to be
pursued and that the expectation of recovering attorneys’ fees
increases the value of the case.”®

e Plaintiffs obtain larger settlements under the English Rule, which is
consistent with the argument that the value of strong cases increases
under the English Rule.”

e The average defense cost is higher under the English Rule.?®

Overall, they conclude that the English Rule encourages some plaintiffs

(those with strong cases) to pursue their claims while discouraging others
(those with weak cases). The result is to reduce the frequency of low-merit
claims.® However, it was the Florida Medical Association, which had
backed the adoption of the English Rule, that ultimately sought its repeal,
partly because of early cases awarding the full contingency fee percentage to
the plaintiff as the fee shift, and partly because the defendants came to realize
the difficulty in collecting the shifted fee when the plaintiff had no resources
from which to pay it.*

2. The Alaska Rule 82 Study.—The only other statistical study of the
effect of fee shifting in the United States was conducted in Alaska—the only
state to use a form of the English Rule routinely.®® Specifically, Alaska’s
Civil Rule 82 entitles a prevailing party in a civil lawsuit to partial compen-
sation for that party’s attorney’s fees from the loser. The primary category of

. e . . . 3
cases excluded from the provision is domestic relations cases.”* Cases where

25. Actually, in their first analysis of the data, the authors come to the opposite conclusion, See
id. at 378 (stating that “the English rule increases the probability that claims will bs dropped”).

26. See Hughes & Snyder, Litigation and Settlement, supra note 23, at 248.

27. See id. at 243.

28. See id. at 244.

29. See id. at 24849 (arguing that “the English Rule likely reduces the frequency of low-merit
claims and lessens the overall probability of litigation”).

30. See Snyder & Hughes, The English Rule, supra note 23, at 356, Snyder and Hughes notc
that the Florida Supreme Court ultimately ruled in Florida Medical Center, Inc. v. Von Stetina, 436
So.2d 1022 (1983), that a successful plaintiff was not entitled to recover the full contingency fee
from the defendant.

31. See SUSANNE DI PIETRO ET AL., ALASKA JUDICIAL COUNCIL, ALASKA’S ENGLISH RULE
ATTORNEY’S FEE SHIFTING IN CIVIL CASES (1995) [hereinafter ALASKA’S ENGLISH RULE], A
summary can be found in Susanne Di Pietro, The English Rule at Work in Alaska, 80 JUDICATURE
88 (1996).

32. ALASKACIV. R. 82 (2002).

33. See ALASKA’S ENGLISH RULE, supra note 31, at 2.
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