THE FUTURE ROLE OF “LLAW WORKERS”:
RETHINKING THE FORMS OF LEGAL
PRACTICE AND THE SCOPE OF LEGAL
EDUCATION

Herbert M. Kritzer'

1. INTRODUCTION

Change does not come easily to professions. Professionals invest heavily
in education and training, and devote years to gaining the experience and expertise
that allows them to demand significant fees from the clients who seek to access
that expertise. While professionals welcome new developments in their particular
fields of knowledge, because clients will keep coming to take advantage of these
developments, they are less welcoming, and often fearful, of other developments
that provide new avenues for accessing the expertise that is traditionally their
exclusive province. Yet, the late twentieth century witnessed precisely these
developments that cause concern to professionals.

In a previous essay,' I argued that these changes are leading toward a
phenomenon that I labeled “post-professionalism.” I describe post-professionalism
as involving the combination of three elements:

A profession’s loss of exclusivity;

The increased segmentation in the application of abstract knowledge
through increased specialization; and
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The growth of technology to access information resources.

The combination of these developments has made it possible for services
that were previously provided only by members of what we commonly call the
professions to be delivered by specialized nonprofessionals. The combination of
developments with regard to the production and delivery of professional services is
somewhat analogous to what happened vis-a-vis production by craftspeople with
the development of the factory and automation. Specifically, the decline of guilds
(for controlling access), the rationalization of production (by dividing the
production process into very discrete, simplified tasks), and the development of
machinery, led to factories employing relatively unskilled laborers, replacing the
traditional craft-oriented form of production.?

In this Article, I sketch an image of the future world of “law workers”:*
those who are involved in the production and delivery of legal services, other than
persons who perform strictly clerical or support tasks (i.e., typists/word processing
operators, filing clerks, computer technicians, bookkeepers, etc.). In terms of the
occupations that we know today, law workers include lawyers, paralegals, legal
assistants, and possibly law librarians. As I have shown in my study of nonlawyer
advocacy, law workers also include tax preparers (enrolled agents),? accountants,
unemployment compensation specialists, union agents, and specialized advocates
who handle welfare appeals, social security disability appeals, domestic violence
cases, workers compensation claims, immigration issues, and so on.® If our goal is
to understand categories in terms of competencies and the services that can be
delivered, those categories have ceased to be useful and we need to find new ways
of conceptualizing the occupations that comprise the broad category of “law
workers.”

Traditionally, being admitted to the practice of law was supposed to
indicate that a lawyer was competent to provide legal services to clients. Today,
being admitted to practice, and hence licensed to provide any type of legal service
within the geographic area of admission, has little to do with competence to
practice. In fact, the most recent ABA “statement” regarding legal education from
the profession itself, the “MacCrate Report,” speaks not in terms of competence,

2. ‘While craft-oriented production remains for a limited market, even that often
involves a more rationalized form of production than was the tradition. For example, I
ordered a new dining room table from a local store that purchased from Amish “craftsmen”;
in discussing my order, I was told that I could also order matching chairs, although they
would actually be made, not by the person who made the table, but by someone else who
specialized in chairs. When I said I was concerned about the stain matching if the pieces
came from different sources, I was told not to worry because the finishing was actually done
by a third person who specialized in this task, so the stain used on all pieces would actually
be the same.

3. Compare to “law-jobs.” Karl Llewellyn, The Normative, the Legal and the
Law-Jobs, 49 YALE L.J. 1355 (1940). Or, “law experts.” See Harry W. Arthurs & Robert
Krekllwich, Law, Legal Institutions, and the Legal Profession in the New Economy, 34
OsGOODE HALL L.J. 1, 34-35 (1996).

4. 31 C.F.R. § 10.3 (2002).

5. HERBERT M. KRITZER, LEGAL ADVOCACY: LAWYERS AND NONLAWYERS AT
WORK (1998).
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but in terms of skills and values, with the goal of attaining competence relegated to
a “fundamental value” to be instilled, rather than something the law school
experience is supposed to produce.® A person whose lawyer proves “incompetent”
actually has little recourse unless that incompetence constitutes “negligence.” In
practice, the profession itself does little or nothing to ensure competence, and there
is little that others can do either. This point was driven home to me in a
conversation that I had with an official of the New York State Workers’
Compensation Board, which requires nonlawyers to pass an examination on
workers' compensation law and procedures before being allowed to appear as
representatives, and has established procedures for disciplining those whom it
licenses.” As part of my study of nonlawyer advocacy, I had contacted the official
to obtain information on the Board’s experience in disciplining the advocates that
it licenses. The official told me that the Board initiates disciplinary proceedings
against "very few" nonlawyers; the official then went on to tell me that the
problems that the Board saw were generally not with the nonlawyers that it
licenses but with nonspecialist lawyers. The problem from the Workers’
Compensation Board’s viewpoint is that any lawyer licensed in New York may
handle a workers' compensation matter, and that the Board has no regulatory
authority over lawyers who appear before it; furthermore, the New York Bar has
no inclination to deal with the incompetence that the Board encounters.®

In the nineteenth century, the practice of law was a much more limited
undertaking. It dealt largely with a few types of issues (criminal law, property,
contracts, and occasionally torts—what continue today to comprise the core first-
year curriculum in American law schools). With the growth of the administrative
and welfare state, and with the rise of the large corporate enterprise, the legal field
has expanded beyond anything that could have been envisioned 150 years ago.
While this development may have originally manifested in what Heinz and
Laumann have labeled the corporate hemisphere,’ it is by no means limited to
those who practice in large firms. While the idea of “general practice” might have
once meant dealing with anything that came through the door, “general practice”
today is really a label for a kind of limited range practice that involves a small
number of traditional areas. Even those areas are often limited to a relatively
routinized subset of issues. This growing complexity and the corresponding
explosion of legal knowledge and information are making it difficult, probably

6. ROBERT MACCRATE, LEGAL EDUCATION AND PROFESSIONAL DEVELOPMENT-
AN EDUCATIONAL CONTINUUM: REPORT OF THE TASK FORCE ON LLAW SCHOOLS AND THE
PROFESSION: NARROWING THE GAP (1992).

7. See N.Y. Comp. CODES R, & REGS. tit. 12, § 302 (2002).

8. Under the terms of the Agency Practice Act, 5 U.S.C. § 500(b), a federal
agency (other than the Patent and Trademark Office—see 35 U.S.C. §31) may not set any
requirements for admitting attorneys to practice before the agency beyond the admission to
the bar of the highest court of at least one state. See WiLLIAM F. FOX, JR., UNDERSTANDING
ADMINISTRATIVE LAW 230 (1997).

9. JoHN P. HEINZ & EDWARD O. LAUMANN, CHICAGO LAWYERS: THE SOCIAL
STRUCTURE OF THE BAR (1982) For an update, see John P. Heinz et al., The Changing
Character of Lawyers' Work: Chicago in 1975 and 1995, 32 L. & SocC’y Rev. 751 (1998)
[hereinafter Heinz et al., Changing Character of Lawyers’ Work].
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impossible, to sustain the image of #he legal profession.'® Globalization, and the
demands that it has placed on law, legal institutions, and legal professions, adds a
further dimension to this growing complexity."

My goal is not to propose rules or policies that improve the competency
of those who deliver legal services. Rather, I want to begin to reconceptualize what
it means to deliver legal services and to prepare those who will do the delivering.
To this end, I want to describe three distinct roles for law workers, and then
discuss what law schools need to do to educate and train these different types of
workers.

II. LAW WORKERS: TODAY AND TOMORROW

A. Varieties of Legal Occupations Today

While, at least in the formal sense, there is only one “legal profession” in
the United States, the reality is much more complex. There is a wide variety of
“law workers,” broadly defined to include all individuals who deliver services of a
legal nature. Many of these law workers provide very specialized, specific
services, such as property title transfers, tax preparation and tax law consultation,
or legal document preparation assistance.'? Others, such as legal assistants and
many paralegals, work under the formal guidance of licensed lawyers and handle
most of the tasks that lawyers handle, other than actually appearing in court.”

10. See H.-W. Arthurs, 4 Lot of Knowledge is a Dangerous Thing: Will the Legal
Profession Survive the Knowledge Explosion?, 18 DALHOUSIE L.J. 295 (1995).

11. See HW. Arthurs, Globalization of the Mind: Canadian Elites and the
Restructuring of Legal Fields, 12 CAN. J. oF L. & Soc’y 219 (1997); Kritzer, supra note 1,
at 730-31.

12, See Crystal Nix Hines, Chain of Legal Self-Help Centers Is Expanding, N.Y.
TIMES, July 31, 2001, at C1; Fred Bernstein, Being of Sound Mind, and a $55 Consultation,
N.Y. TiMES, May 16, 2002, at E1; CoMM’N ON NONLAWYER PRACTICE, AM. BAR ASS’N,
NONLAWYER PRACTICE IN THE UNITED STATES: SUMMARY OF THE FACTUAL RECORD BEFORE
THE COMMISSION ON NONLAWYER PRACTICE (1994); Arthurs & Krekllwich, supra note 3, at
4244,

13. Even in the court context, there may now be some exceptions. For example,
in Wisconsin, it is possible for a nonlawyer to appear in court as an advocate for victims of
domestic violence; victims have a right to have such “service representatives” present with
them in court to assist them (unless a victim is represented by counsel or is actually
testifying) and, with the permission of the court, to address the court. Wis. STAT. §
895.73(2) (2002). An exception may also depend on the meaning of “court”; certain
nonlawyers, either accountants or “enrolled agents,” may appear as advocates in the U.S.
Tax Court. In England, it is now common for nonlawyer legal executives, formally under
the supervision of solicitors, to routinely appear in court for the early stages of criminal
proceedings. See Inst. of Legal Executives, Use It or Lose It, LEGAL EXECUTIVE: J. INST.
LEGAL EXECUTIVES, June 29, 2001 available at http://www.ilexjournal.comy/ilexopinion/
article.asp?theid=288&themode=2 (last visited Jan. 24, 2002). In Ontario, nonlawyers who
work without the supervision of lawyers can appear as advocates in at least some types of
minor criminal cases, such as driving while intoxicated. See W.A. BOGART & NEIL VIDMAR,
EMPIRICAL PROFILE OF INDEPENDENT PARALEGALS IN THE PROVINCE OF ONTARIO (1989),
cited in KRITZER, supra note 5, at 4.
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Even in the area of formal advocacy, at least outside the courts, nonlawyers
regularly appear in a wide variety of venues.

Not only are there many types of nonlawyer law workers in the United
States, but efforts to assess the quality of their work, or to compare the quality of
that work to that of licensed lawyers, indicate that the general quality of these
services is quite good, and may even, in certain circumstances, be better than that
provided by lawyers." For example, the American Bar Association’s Commission
on Nonlawyer Practice found no evidence that nonlawyers delivered poor
services.'”” My own study comparing lawyer and nonlawyer advocates in four
different venues showed that nonlawyers could, and often did, provide high quality
representation. In certain circumstances, the typical lawyer was better. In other
circumstances, the typical nonlawyer was better. In still other circumstances, there
was no apparent difference between lawyers and nonlawyers.'® The findings of
research in the United States parallel those of studies in Ontario and England that
show that specialist nonlawyers can and do provide quality representation.'” In
England, the Law Society (the national organization of solicitors) has long decried
and criticized nonlawyer “claims assessors” who represent injured persons in
settling damage claims on a commission basis.”® However, a recent effort to
determine what, if any, problems exist with regard to the results achieved by
claims assessors was unable to identify any systematic issues, although it did raise
the possibility of applying some form of regulatory scheme to this now
unregulated group of service providers.'

14. DEBORAH L. RHODE, IN THE INTERESTS OF JUSTICE: REFORMING THE LEGAL
PROFESSION 13541 (2000).

15. See COMM’N ON NONLAWYER PRACTICE, AM. BAR ASS’N, NONLAWYER
ACTIVITY IN LAW-RELATED SITUATIONS: A REPORT WITH RECOMMENDATIONS (1995)
[hereinafter COMM’N ON NONLAWYER PRACTICE REPORT].

16. See KRITZER, supra note 5.

17. See BOGART & VIDMAR, supra note 13; HAZEL GENN & YVETTE GENN, THE
EFFECTIVENESS OF REPRESENTATION AT TRIBUNALS: REPORT TO THE LORD CHANCELLOR
(1989); Richard Moorhead et al., Contesting Professionalism: Legal Aid and Nonlawyers in
England and Wales, L. & Soc’y Rev. (forthcoming 2002) (on file with author). In fact, the
apparent success of a California teenager who provides basic legal advice on the website
AskMe.com might raise questions about whether significant specialized expertise is needed
for much of what passes for legal advice; maybe all that is needed is basic common sense
and a bit of self-confidence. See Michael Lewis, Faking It, N.Y. TIMES MAG., July 15, 2001,
at 32,

18. See LAW SOCIETY, MEMORANDUM ON MAINTENANCE AND CHAMPERTY:
CLAIMS ASSESSORS AND CONTINGENCY FEES (1970).

19. See THE LORD CHANCELLOR’S DEPT., THE REPORT OF THE LORD
CHANCELLOR'S COMMITTEE TO INVESTIGATE THE ACTIVITIES OF NON-LEGALLY QUALIFIED
CLAIMS ASSESSORS AND EMPLOYMENT ADVISORS § 79-80, 113-51 (2001), available at
http://www.lcd.gov.uk/civil/blackwell/ indbod.htm (last visited Nov. 4, 2002) [hereinafter
REP. OF THE LORD CHANCELLOR’S COMM.].
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B. The Structure of Legal Occupations in the Twenty-First Century

Richard Susskind has written extensively on the impact of information
technology on the practice of law.?’ Much of Susskind’s writing has dealt with
how information technology can be integrated into the day-to-day functioning of
legal practice, particularly large scale, corporate practice. He envisions new roles
in what he calls the “client service chain.” For example, one of these roles is the
“legal infomediary,” who assists the client in identifying the kinds of legal
expertise and service providers that he or she needs.?' Susskind also sees clients
increasingly gaining access to legal resources provided by the law firm through its
extranet and intranet services (the former being publicly available and the latter
being selectively available to paying clients, either on a fee-for-access basis or as
part of the rebundled service provided by the firm).”* A second new role that
Susskind envisions is the “legal information engineer” or LIE (my abbreviation,
not Susskind’s). In Susskind’s vision, the LIE’s role is to build legal information
systems that systematize work that is currently done manually.” For example,
reasonably good software already exists for handling routinized legal tasks; the
most widely used programs are popular tax preparation software packages, such as
TaxCut and TurboTax. One can imagine many areas to which such tools can be
expanded, with the crucial caveat that for matters governed by state law, there will
have to be separate solutions for each state (just as TaxCut and TurboTax offer
separate packages for each state’s income tax).

Susskind’s work illustrates a way to think about the future structures of
legal services delivery and the different roles that will ensue. I envision three
primary roles:

Legal Information Engineers (LIEs) who design and maintain systems
to routinize legal service delivery and facilitate access to legal information. Thus,
LIEs’ roles are not limited to building the kinds of straight-forward systems
envisioned by Susskind but go beyond those to implement protocols developed by
Legal Consultants, design triage systems to properly route users, and build access
tools that allow both end recipients and Legal Processors to access appropriate
bases of expertise.

Legal Consultants (.Cs) who both deal with highly specialized matters
and develop protocols to be implemented by a combination of LIEs and Legal
Processors.

Legal Processors (LPs) who perform two key roles: engaging in
protocol-based triage procedures to determine whether they are the appropriate

20. See RICHARD E. SUSSKIND, THE FUTURE OF LAW: FACING THE CHALLENGES
OF INFORMATION TECHNOLOGY (1998) [hereinafter SUSSKIND, FUTURE OF LAW]; RICHARD E.
SUSSKIND, TRANSFORMING THE LAW: ESSAYS ON TECHNOLOGY, JUSTICE, AND THE LEGAL
MARKETPLACE (2001) [hereinafter SUSSKIND, TRANSFORMING THE LAW]. The latter book
includes both an update to the first book and reprints of a number of Susskind’s earlier
article-length pieces.

21. SUSSKIND, TRANSFORMING THE LAW, supra note 20, at 50.
22. Id. at 47-49.
23. SUSSKIND, FUTURE OF LAW, supra note 20, at 270.
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providers of services and delivering those relatively routine services that cannot be
automated or are needed by clients who choose not to use the automation tools
available. LPs will refer complex or otherwise nonfitting matters to the Legal
Consultants (LCs), both for the purpose of allowing the LCs to service those
clients and to provide input to the LCs for developing and improving existing
service protocols.

Figure 1 graphically displays the model that I envision. In the next section, I
discuss in detail the roles of each of the components of this “legal services triad,”
starting from the bottom of the list above.

Figure 1

Information Legal
Engineer Consultant

./

Processor

III. THE LEGAL PROFESSION TRIAD

A. Legal Processors

In 1996, 1 spent three months observing in the offices of three different
lawyers whose work involved cases taken on a contingency fee basis. The
practices of two of those lawyers concentrated on this type of work while the third
lawyer’s practice combined contingency fee cases with other court-oriented work
(criminal, divorce, and simple commercial litigation). In one of the offices, the
lawyer that I observed clearly preferred some aspects of his work to others, and he
delegated the tasks that he did not enjoy to a paralegal. Those tasks included legal
research and legal drafting; he focused on interacting with clients, negotiating with
opposing parties, and spending time in court. The work that he did himself drew
largely on his people skills and less on the formal skills that he learned in law
school. In the second office, the lawyer told me point blank that most of the work
that he did could readily be done by a nonlawyer with the appropriate specialized
training (and in fact, in some states, the workers’ compensation cases that he
handled could have been handled by nonlawyers).2*

24, Circa 1980, twenty out of fifty states permitted nonlawyers to represent
workers’ compensation claimants. See Deborah L. Rhode, Policing the Professional
Monopoly: A Constitutional and Empirical Analysis of Unauthorized Practice Prohibitions,
34 StaN. L. Rev. 1 (1981).
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While each case handled by these lawyers was unique in certain ways, the
cases were marked much more by their commonalities. As a result, the work
became heavily repetitive. The lawyers paid careful attention to detail in order to
avoid problems and challenges, and there were only occasional opportunities for
creative solutions or arguments. Still, neither the care required nor the nature of the
creativity that might be exercised was closely tied to legal training as we know it
today.” As I watched these lawyers work, I could easily imagine how one might
create written protocols that would guide a trained nonlawyer in bandling the tasks
required by a case. The key elements, in addition to following routines and
recognizing key issues (e.g., determining the nature of insurance coverages
available for compensation), were (1) keeping up with important changes in the
law, such as new judicial interpretations of insurance policy provisions (i.e.,
knowing when a routine needs to be modified), and (2) knowing the other players
in the system in order to communicate effectively with them.

While I focused on contingency fee cases (largely personal injury and
workers’ compensation cases), much of the work in the personal services/personal
plight sector of the market could be similarly handled by trained nonlawyer
specialists working with protocols or from specialized experience. Relevant areas
of practice might include writing wills and estate planning, handling noncomplex
estates, divorce and child custody cases, property transfers, welfare and benefits
claims, consumer cases, routine criminal matters (for either the prosecution or
defense), personal bankruptcy and debt (including debt collection), and
guardianship matters.

One could see appropriate protocols programmed into a software tool that
requires the entry of key elements of information, and then cross-checks for
particular problems and issues in order to alert the service provider to possible
issues that had been overlooked or additional information that should be sought.2

25. Some may argue that attention to detail is one aspect of legal training. It is
perhaps encountered most often by academics publishing in law reviews who must deal
with endless questions from student editors about the content of footnotes. However, in my
experience with this “attention,” it often raises more problems than it solves because it
evidences a lack of understanding on the part of the editors, particularly if they are dealing
with materials or arguments with which they have no familiarity (e.g., statistical analyses);
my favorite example is the demand from one editor that I provide a citation to some
statistics that I was reporting when those very statistics were derived from my own data and
the purpose of the article was to present them for the first time. Detail is important only
when a person understands the role of that detail.

26. In fact, hospitals are increasingly using such protocols to reduce the
possibility of medical errors. A good example is medication delivered to patients. While an
ordering physician is supposed to keep track of other medications that a patient is taking in
order to avoid harmful drug interactions, frequent failures to detect such contraindications
have led to computer-based systems—Computerized Physician Order Entry (CPOE)
systems—that monitor the medications that are prescribed for patients and issue alerts when
a newly ordered medication may interact with a previously ordered one. These systems also
check dosage amounts against patient characteristics like age and weight. See Rainu
Kaushal & David W. Bates, Computerized Physician Order Entry (CPOE) with Clinical
Decision Support Systems (CDSSs), in MAKING HEALTH CARE SAFER: A CRITICAL
ANALYSIS OF PATIENT SAFETY PRACTICES 59 (Kaveh G. Shojania et al. eds., July 20, 2001),
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